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PROGRAM: Asia Pacific Consultation on Refugee
Rights: 19-21 November 2008: Level 2, Tiara 1-3,
Royale Bintang Hotel, Kuala Lumpur

PRE-CONFERENCE PROGRAM: 19 NOVEMBER 2008

> >

>

> >

12pm onwards Registration for the APCRR

13.00-14.15 Seminar 1: The International Refugee Regime and its
Intersections with the International Human Rights Regime

14.15-14.30 Break

14.30-15.45 Seminar 2: Introduction to the UNHCR Executive Committee:
Mandate, Structure, Processes

15.45-16.00 Break

16.00-18.30 Workshop 1: Information Security for Humanitarian and
Human Rights NGOs

DAY 1: 20 NOVEMBER 2008

I I I D D D D

08.30 onwards Registration and Morning Coffee

09.00 - 09.30 Introduction and Welcome Remarks

09.30 - 10.45 Plenary 1: Overview of the Asia Pacific Region
10.45 - 11.15 Coffee Break

11.15 - 12.45 Concurrent Sessions: Geographical Issues

12.45 - 14.00 Lunch

14.00 - 15.15 Plenary 2: Report Back from Geographical Sessions
15.15 - 15.30 Coffee Break

15.30 - 17.00 Plenary 3: Service Provision

19.00 - 21.00 Welcome Dinner

DAY 2: 21 November 2008

> D> D> D>

08.30 - 09.00 Morning Coffee

09.00 - 10.30 Plenary 4: Strategies in Advocacy

10.30 - 11.00 Coffee Break

11.00 - 12.30 Concurrent Sessions: Thematic Issues

12.30 - 13.30 Lunch

13.30 - 14.45 Plenary 5: Dialogue with UNHCR Regional Protection Hub for
the Asia Pacific

14.45 - 17.00 Plenary 6: Moving Forward Together

POST CONFERENCE WORKSHOP: 22 NOVEMBER 2008

A

9.00-12.30 Workshop 2: Introduction to Detention Monitoring and Torture
Prevention







SEMINAR 1: The International Refugee Regime and
its Intersections with the International Human Rights
Regime: Wednesday 19 November

Speaker: Martin Jones, Osgoode Hall Law School. York University / Southern Refuges
Aid Network (SRLAN)

Presentation Slides: http://sites.google.com/site /apcrr2008/presentations-1

SEMINAR 2: Introduction to the UNHCR Executive

Committee: Mandate, Structure, Processes: Wednesday
19 November

Speaker: James Thomson, Act for Peace, Nati@oancil of Churches in Australia

Presentation Slides: http://sites.google.com/site/apcrr2008/presentations-1

WORKSHOP 1: Information Security for

Humanitarian and Human Rights NGOs: Wednesday 19
November

Speaker: Leo Fernandez, IT Consultant

Presentation Slides: http://sites.google.com/site/apcrr2008/presentations-1

> Legal
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http://sites.google.com/site/apcrr2008/presentations-1

PLENARY 1: Overview of the Asia Pacific Region: Key
issues facing the Asia Pacific region, challenges and
opportunities: Thursday 20 November

Chair: Yap Swee Seng, Asian Forum for Human Rights and Development

Speakers:
A Thomas Varga, UNHCR
A Priyanca Mathur Velath, Centre for the Study of Law and Govensdawaharlal
Nehru University
A Alice Nah, Migration Working Group
A Pill-Kyu Hwarg, Korean Public Iterest Lawyers' Group, Gorgam
A John Gibson, Refugee Council of Australia

Rapporteur: Martin Jones

Presentation Slidesattp://sites.google.com/site/apcrr2008 /presentations-1

RAPPORTUER’S REPORT SUMMARY

Mr Swee Seng:

9 Welcomed the participants to the APCRR to Kuala Lumpur and provided some
background on the consultation. The idea for the consultation has been around for
at least two years. Interest has been expressed by many NGOs in creating a regional
network in order to advance refugee rights in the region. As of the end of 2007,
there were 2.7 million refugees and numerous IDPs, stateless persons and others in
similar situations. Countries in the region are both source countries (Burma) and
host countries. Only 17 (of 55) countries in the region have become state party to
the CRSR (a situation which is even worse in the sub-region of South East Asia). In
addition, unlike other regions, there is no regional mechanism for the redress of
refugee rights. There is thus a very large challenge to protect refugees in the region.

1 [Itis the hope of the organisers that the APCRR will bring together groups working
on various aspects of refugee protection in the region in various countries. We hope
we can share our experiences, skills and hopes for the development of greater
protection of refugees in the region. The APCRR will provide a platform for
discussion, sharing of experience, the mapping of the predicament of refugees in the
region, and, hopefully, for future cooperation. It is our hope that the APCRR will
produce a plan for action by a new regional network. Reviewing the programme,
Mr. Yap emphasised the need to think of future action that can occur as a result of



http://sites.google.com/site/apcrr2008/presentations-1

this meeting and with respect to any future network, how its work can complement
the current work of NGOs in the region.

Expressed the thanks of the organisers of the APCRR, and on behalf of the
participants of the APCRR, to the funders of the event: UNHCR; the Canadian High
Commission (Kuala Lumpur); Inter-Pares (Canada); the Euro-Burma Foundation;
and the International Detention Coalition.

Ms Nah:

T

Provided an overview of the overview session and highlighted the difficulties in both
selecting speakers on sub-regions from among a vast array of experts at the APCRR
and summarising the situations and problems of sub-regions in a very limited
amount of time. The main task of the session is to highlight key issues for future
discussion over the next two days.

Mr Vargas:

T

Spoke about the opportunities for and constraints on action in the region. He noted
that what happens in the region has effects elsewhere - as indicated by the presence
of participants at the APCRR from outside of the region. Mr. Verghis stressed that
the situation of forced displacement in the region is significant on a global level: one-
third of refugees worldwide are found in the region. There are refugee producing
countries in the region (including Afghanistan, Iraq, Sri Lanka and Burma). There
are a significant number of IDPs (in Burma, Sri Lanka) and stateless persons (in
Burma, notably the Rohingya, and also the hill tribes of Thailand). Forced
displacement and statelessness is an acute problem in the region.

Much has been done at the national level for human rights in the region, but much of
the focus has been on the rights of citizens. Unfortunately, not much work has been
done on the rights of non-citizens. NGOs in the region recognize that the refugee
issue certainly is complex and “sets off alarms” with governments. Some NGOs are
reluctant to get involved with refugees (including working with UNHCR) because of
these “alarms”. There is a value to a regional network insofar as it makes
interventions on refugee rights in the region more palatable.

Refugee advocacy is about arguing for the rights of the vulnerable. Ultimately, rights
are provided by states and advocacy by the network should be focused on states.
There have been past regional actions in the region (notably the CPA), but they have
been temporary. UNHCR has tried to assist governments in dealing with refugee
situations but governments in the region often fail to take “ownership” of refugee
situations. UNHCR then has the burden of trying to replicate what should be
provided by states. Our activities are often interfered with by states. In Nepal, the
government forbade us from doing RSD. In Thailand, the government put a
moratorium on RSD (though UNHCR has restarted its activities in Bagkok). In
Malaysia, the government four years ago was arresting refugees and asylum seekers
as they left the offices of UNHCR.

There is a low Convention-accession rate. Nineteen countries (and one territory) in
the region have become state parties to the CRSR. This is too low. But signing the
CRSR is not enough; there are even fewer national asylum systems. The




sophisticated systems of Australia, Korea and Japan are the exception. Some parties
to the CRSR have no interest in creating national asylum systems, including China
which signed the Convention over 20 years ago. National law in most countries
considers refugees and asylum seekers as “illegal” migrants. Arrest, detention and
refoulementis a real risk regardless of whether or not an individual has been
recognized (and documented) by UNHCR.

There are many mixed flows in the region. There are labour producing, transit and
receiving countries in the region; some countries in the region (for example,
Thailand) are all three. Governments focus on migration control, deterrence and
similar security solutions. This closes the door to asylum and those in need of
protection. There are very few procedures to locate vulnerable individuals in
migration flows, including not just refugees but also victims of trafficking. There are
also counterproductive traditions, including those of bilateralism, and non-
interference. The legacy of Burma - and its refugees - is a consequence of these
traditions.

What is to be done about this? UNHCR has limited capacity - and a capacity that is
likely to shrink in the coming years (due to the global financial crisis). And yet,
changes in governments have brought hope. A new government in Australia has
brought real changes in refugee policies. In Malaysia, the growing strength of
opposition parties offers hope for a change in policies. There are emerging regional
bodies, including the Bali Process, that suggest a change in attitude. Political will to
deal with “the human dimension” of irregular migration (the prospective title of a
regional ministerial meeting in 2009). ASEAN has indicated a willingness to deal
with the rights of migrants in the region via a regional convention. The Asian
Intergovernmental Group [sic] has offered hope that the region may yet deal with
refugees. The task of the APCRR is to come up with a strategy to get governments to
deal directly with the situation of refugees in the region. This is the solution and the
best course of advocacy.

Ms Mathur Velath:

T

Thanked the organizers of the APCRR for an idea for a regional action that must be
pursued. Many states are not party to the CRSR and those states which are have not
always lived up to their obligations, including by implementing their obligations in
national laws. This is an example of Asian exceptionalism. UNHCR RSD is a
quagmire. Most refugee flows in the region are those of mass influxes - a unique
feature. And the region lacks a regional framework for even human rights, let alone
refugee rights. Itis sometimes unclear what law governs refugees - and it is
unfortunately too often the same law that governs aliens.

Does ratification of the CRSR make a difference to state behavior? In states nota
party to the CRSR, there is a debate over the need for a refugee law. Often the role of
the judiciary is at issue - particularly upholding the basic right to life of all (and
consequently, in the Indian context, Supreme Court judgements enforcing this right
have forced states to give refugees rights).

The sovereignty argument allows insularity. But there are greater problems, even
existing sovereign mechanisms (eg. NHRIs) do not deal with refugees. There is a
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challenge to find space to act as civil society. Three Asian countries were in the
bottom ten in the world overall (according to the USCRI) and numerous other Asian
countries ranked the worst in various categories of treatment.

India has traditionally proclaimed “the whole world is our family” and prided itself
on its treatment of refugees. However, the policy is essentially ad hoc and leads to
tolerance of refugees in quite miserable conditions. Indian policy arbitrarily favors
and disfavours various refugee groups. There is some hope that this may be
changed in the future as legislation may soon be introduced. But international
attention is needed and regional (and international) attention will help. NGOs must
be constantly critical of the political process and must constantly press forward for
refugee rights.

Nah:

Described the trends in South East Asia, recent developments and the hope for
regional (ASEAN) protection mechanisms. Within the region, there is not simply a
citizen/non-citizen divide. There are classes of citizenship based on race and
documentation. The states of the region are fairly recent, bisect traditional
territories and migration flows and rely on ethno-nationalism (tied to religion and
race). Non-interference is the norm in the region and the mechanisms for
cooperation are lacking and subject to political manipulation. Detention and
deportation are the chosen interventions, rather than more complex or nuanced
approaches. Ironically, migration policies sustain irregular movement and “illegal”
populations.

Refugee movements in the region are relatively small compared to overall migrant
movements. Economies (for example, that of Malaysia) are structured around
migrant labour. Migrant labour, tourism, irregular movement and refugee
movements are intertwined. Bilateral agreements are negotiated for specific
populations and a particular moment; they reflect a fixed moment in time and
uneven power relations. Human rights principles and regional approaches are
forgotten.

Refugees are seen as the cause of economic, social, political and security problems.
There is a refusal of permission to enter, refusal to recognise status, long periods of
detention, and deportation (leading often to refoulement). At best there is
“temporary protection” that is indefinite. The majority of refugees are from within
the region, though visa regimes provide access to travel to the region from the
Middle East and Africa. Refugee rights are politically negotiated on an ad hoc basis.

Regional trends on asylum include the continued flows from Burma. Indonesia is
signing the CRSR and introducing domestic law. Malaysia continues to whip and
deport refugees. Malaysia has ended the temporary asylum of Achenese refugees.
Thailand continues to vary its policy depending on refugee population, including by
subjecting Laotian Hmong refugees to very strict policies. The legacy of the CPA is
that refugee status entails resettlement. Even civil society continues to operate on
the belief that refugees do not need rights here as they will be resettled elsewhere.

11




ASEAN has a goal of establishing an economic community by 2015 (formerly 2020).
Its charter mentions the creation of an ASEAN human rights body (of unknown
mandate / structure). The Vientienne Action Plan speaks of the development of
regional action on migrant workers and a commission on the rights of women and
children. The current (draft) ASEAN political security blueprint does not speak of
the displaced in detail but does mention the need for greater humanitarian
assistance and the creation of “safe havens / areas” in transborder areas. The
paradigm continues to be that of mass movement and the separation of refugees
from the territory and population of the host country.

[t is fundamental to understand that refugee policy sits within migration policy (and
particularly the treatment of migrant workers).

Mr Hwang:

l

Noted that there is a regional competition for the “worst” treatment of refugees; the
East Asian sub-region is no exception. Unfortunately, East Asia is often seen as a too
disparate region (as noted by varying definitions of the region). Yet within the
region there is bilateral cooperation, for example between South Korea and Japan
(as evidenced by a recent South Korean Supreme Court decision on refugees from
Burma seeking protection in South Korea and then Japan). There is a timidity to
grant refugee status to refugees from countries within the region (notably China).
The numbers in the region indicate that it lacks the mass influxes of elsewhere in
Asia.

Challenges in East Asia include the lack of the right to work and to social assistance;
indefinite detention (pending deportation even if deportation is impossible); delays
in RSD (including 9 years in South Korea); no institutionalised legal aid; lack of
independent appeals; narrow definition of persecution and “an unusually high
standard of proof”; and a continuing gap between international obligations and
domestic law.

In South Korea, there are a limited number of NGOs dealing with refugee rights.
However, through our cooperation with the Korean National Human Rights Council
we have access to all information on refugees in South Korea and are thereby able to
survey them. We have also interviewed (for NHRC) immigration officers about their
treatment of refugees. Immigration officers have admitted to not caring about
informing refugees of their rights. Our focus in Japan and South Korea is less on
international advocacy and more on the nuances of the local scene. A new refugee
statute should be introduced in the next month. We worry that with the economic
crisis xenophobia will increase and will create problems both for refugees and for
our advocacy efforts on their behalf. Refugees are ordinary people in extraordinary
situations - even if governments may prefer to think of them as extraordinary
people in ordinary situations.

Mr Gibson:

T

Expressed the support of RCOA for the need for a regional network. Itis clear that a
network can provide strength in numbers and thereby assist advocacy. In Australia,
there has been a change in government and that has produced changes in policies.
As a result of the arrival of the MV Tampa in 2001 a series of restrictive policies
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were halted, including the Temporary Protection Visas (TPVs), and the “Pacific
Solution”. It was only due to the efforts of civil society to prove that such policies
were counter-productive that the new government committed to abandon such
policies. International advocacy (in refusing to assist with the resettlement of
refugees from the Pacific Solution) assisted in changing policy also. Australia has
pushed its boarders to the airports of the region. Our immigration officers are in
Kuala Lumpur, Bangkok, Jakarta and elsewhere.

We hope that a regional network could help us deal with airport liaison officer
(ALOs) in the region. The language used by the (new) government to describe
asylum seekers has changed; its words no longer “demonise” asylum seekers. The
hardline policies of the previous government seemed at the time to be intractable.
And yet, there was in the end change in Australia. Overtime pressure built on
various topics and as a result of some events, including the issue of children in
detention and the (mistaken) deportation of even Australian citizens. Many
countries in the sub-region have signed the CRSR and implemented national RSD,
including Australia, New Zealand, Timor Leste, Papau New Guinea, and Fiji.

Mr Swee Seng:

T

Summarised the session by noting that refugees are generally not recognized by
states in the region. Responses to refugees are temporary and ad hoc. Countries
which have ratified the CRSR deal with relatively small numbers while countries
which have not ratified the CRSR deal with much larger numbers. Existing national
mechanisms have often proven ineffective to deal with refugee issues. Refugees lack
many rights, including legal aid, and the right to work. Detention and deportation of
refugees are acute problems in the region. The problem of refugees also overlaps
with the problem of human trafficking. But there are windows of opportunity to
consider even within this landscape. The emerging ASEAN institutions provide hope
and some national institutions within the region have provided redress for refugees.
The Australian experience also indicates that with political change, a change in
policies can also occur. But all of these opportunities require action on behalf of
refugees by civil society.

TOPICS FOR FURTHER DISCUSSION AT CLOSING OF PLENARY

= =4 =

What are the key issues you face when advocating for refugee rights?

What have you tried to do to address these issues?

How can a regional network help you to advocate for refugee rights - nationally,
regionally and internationally?

Concrete, action-oriented, and realistic suggestions are required.
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CONCURRENT GEOGRAPHICAL SESSION 1: South
Asia: Thursday 20 November

Facilitator: Priyanca Mathur Velath

Rapporteur: Anna Samson
ADVOCATING FOR REFUGEE RIGHTS: KEY ISSUES

India:

1 Opposition to political actors; lack of transparency and accountability in
bureaucratic processes means that there is often conflict between the NGO
community and those who are supposed to be responding to refugee rights.

7 Challenges for refugee access to naturalisation processes.

1 “Police-sensitisation” - law enforcement offices are often responsible for arrest,
abuse, deportation of refugees.

1 Corruption can make it difficult to work but it can also facilitate protection and
assistance.

1 There is a lack of awareness of who is a refugee/asylum-seeker/forced migrant
among local administrators, police and the general community.

1 Difficulties are faced by refugees in attempting to access basic services as well as to
access livelihood options or to survive within host countries.

7 There is a reliance on UNHCR for RSD in the absence of a domestic legal /protection
framework

7 Problems are encountered sensitising mass media to refugees and their needs.

1 Lack of statistics and data collection on refugee populations (especially Sri Lankan
refugees); data that is collected by NGOs is bound by confidentiality to the
government and not permitted for public distribution.

1 The so-called “war on terror” has supported a fear that refugees are terrorists or
proponents of criminal activity.

1 Officials involved in camp management have the power to allow an individual to
leave the camp and they are using this power to engage in violence against women
and other exploitative activities.

1 There is a lack of basic services within camps.

1 In some instances the disparity between the treatment of refugees and locals leads
to refugees being seen as privileged parts of the community and better off than the
local citizenry.

17 “Temporary” camps are actually becoming permanent/indefinite.

7 Approximately 2000 Burmese refugees are in Delhi with very minimal presence of
NGOs. UNHCR’s subsistence allowance provided to refugees in urban situations is
very limited and thus livelihood issues are acute.

1 YMA acts as a governance authority and can exclude refugees from accessing the
limited protection available.

7 There are serious problems associated with survival sex.
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Nepal:

il
1

Lack of national legislation and ratification of the Refugees Convention.

In relation to the first generation of Tibetan refugees there is a lack of advocacy for
basic freedoms because the government is concerned about political problems this
may create with its powerful Chinese neighbour.

7 With regards to Bhutanese refugees, third country resettlement has helped alleviate
this protracted situation.

7 There are concerns relating to “radicalisation” of young people within the camps
which is associated with the flow of weapons/arms within the camps.

7 UNHCR is experiencing operational difficulties because it is denied permission to
perform RSD by the Nepalese government.

7 There is mistrust between local populations and refugee populations.

1 No systematic psychosocial and medical treatment is provided for refugees.

7 China has closed its border to prevent refugee flows.

Bangladesh:

1 Distrust of refugees of local communities and vice versa.

7 Doubt on the part of stakeholders in the camps and the government on the efficacy
of international mechanisms for dealing with refugees.

1 Lack of leadership by larger countries in the region towards refugee protection.

7 Within the refugee community populations, there are incidents of corruption,
violence, rape, SGBV, inter-community tensions, and intra-community tensions
(especially those surrounding the camps) as well as problems accessing legal aid in
the camps.

1 28,000 Rohingya are living within the camps, but there are approximately 200,000
living outside the camps who are considered undocumented migrants and not
allowed access to UNHCR.

1 The government is concerned about creating pull factors which has led to a failure to
offer protection for refugees.

1 There is very little advocacy within Bangladesh to improve the situation of refugees
and people working with refugees

7 Adverse media coverage of refugee issues

Pakistan:

1 No domestic legal framework for recognition and protection of refugees but rather
these matters are dealt with under a piece of legislation from 1948 that requires
aliens to be arrested, detained and deported.

7 There is a High Court challenge underway at present to the deportation of a refugee
who has been living in Pakistan for some time and has acquired property, etc. Itis
possible that the High Court will rule against deportation.

7 The recognition and de facto protection of refugees is very contingent on
administrators and police enforcing legislation.

Sri Lanka:

7 IDP population currently numbers approximately 1 million.
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Refugees who are seeking protection in Sri Lanka do not receive much public

attention because they are largely an urban population.

Refugees are considered to be a burden.

With respect to UNHCR shortcomings:

o There is no review of RSD

o UNHCR does not support use of legal representation in RSD cases

o UNHCR appears to only be interested in working with implementing partners;
this is the only civil society recognised by UNHCR

Cases from the Indian Supreme Court have proved to have persuasive value within

Sri Lankan courts.

The authorities have recently conferred citizenship to 28,000 stateless individuals.

There is a lack of public support for refugee issues.

There is a lack of education rights for asylum-seekers (apart from a few churches

who provide this assistance).

There is a lack of access to health care (only a couple of church organisations

provide health care services).

The Sri Lankan government refuses to take responsibility for asylum-seekers and

refugees; refugees are only permitted to receive “persons of concern” status from

UNHCR and they are not able to access assistance until their refugee status is

recognised.

At present the only durable solution that is viable is third country resettlement,

which is organised by civil society organisations.

There is a lack of trained refugee lawyers resulting in difficulties presenting good

RSD cases.

COMMON ISSUES WITHIN AND ACROSS THE SUB REGION

= =4 =4 4 =

=a

Large populations of displaced people

Fragmented refugee communities through to very well organised communities
Non-ratification of the convention

Lack of appropriate domestic legal structures and legal responses

Effective protection relies on the interpretation of local administrators and law
enforcement

Endemic violence against refugee populations

Friction between refugees and local populations; especially antagonism arising from
lack of comparable services for local communities, and lack of accurate information
about refugees -- poverty

Corruption both within camps and in systems with which refugees are forced to
engage

Lack of rights for refugees - housing, education, working lawfully

REFUGEE RIGHTS ADVOCACY AND PROTECTION: NEEDS

=A =4 -4 =

Sensitisation of national actors as to who is a refugee
Sensitisation and involvement of the mass media
More interpreters

Psychosocial and medical treatment for refugees
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Improved security for refugees and NGO workers, including addressing violence
within refugee camps

There is mistrust among the local communities

Violence within the camps needs to be handled

Legal aid in needed within and outside the camps

Sri Lanka is taking cases from SC of India as examples

ACTIVITIES UNDERTAKEN TO ADDRESS NEEDS

Campaigning for national legislative framework, especially to assist in RSD (India)
Using local refugees to help with research and publication of reports on the situation
confronting refugee populations (Bangladesh - Rohingya)

Advocacy at international level with UNHCR to address situation of Rohingya - head
office (Bangladesh)

Using local media to educate local populations about refugees (India)

Rebadging of human rights education in order to obtain permission for this sort of
training (Bangladesh)

Working in collaboration with UNHCR to fill the mandate gap of UNHCR, especially
in terms of criminal prosecutions (Bangladesh)

Tripartite meetings between refugees, local communities and government officials
(Bangladesh)

Promoting pro bono work by well-funded legal and other institutions (such as
banks) to assist in casework

ROLE OF A REGIONAL NETWORK: HOW CAN IT HELP?

Coalition building:

il

= =4 =4 4 =

Consolidating and organising local refugee communities to conduct their own
advocacy

Assistance in coalition building across and between countries

Involvement of NHRIs and researchers within network activities

Promoting dialogue between civil society organisations with legislators
Support by external actors for domestic activism

Value of sub-regional networks - eg. South Asian body

Information-sharing:

f
1

f
1

Better data collection - statistics, qualitative information

More research and production of public documents on the situation confronting
forgotten refugee populations

Training for legal professionals; training in refugee law and human rights principles
- using existing trainers, interns and students

Modelling good practice - sharing of guidance material, model structures

Public education for local populations about refugees

Legal frameworks:

il
1

Sharing of case law and supporting test cases
Agitating for ratification of key international law instruments and incorporation into
domestic legal frameworks
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Leveraging assistance:

1 Garnering support from governments beyond the region - leveraging development
aid incorporating refugee protection principles within other multilateral /bilateral
negotiations

7 Funding and sustainability of organisations - accessing funding streams

7 Supporting right to livelihood for refugees:

o Egregularising “illegal” work that refugees are already performing (eg.
Bhutanese English teachers in Nepal - BUT many have now applied for third
country resettlement; Afghan truck drivers in Pakistan; Rohingyas in Bangladesh
- BUT note that many benefit from the exploitation of undocumented refugees
working)

7 Facilitating engagement with formal actors, eg. UNHCR, SARC

1 Supporting durable solutions for protracted situations, including particularly
resettlement and local integration

Developing a South Asia sub-regional network:
7 To support each other and deal with issues that are unique to our sub-region.
7 To help build national networks.
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CONCURRENT GEOGRAPHICAL SESSION 3: East
Asia: Thursday 20 November

Facilitator:

Rapporteu: Megumi Ban

COMMON ISSUES WITHIN AND ACROSS THE SUB REGION

While having taken different courses of action to date, the participants in this session
acknowledge that there are some common issues they face when advocating for refugee
rights. They are:

7 Lack of fairness, transparency and due process in the refugee status determination
(RSD) procedures in their respective jurisdictions (eg. absence of lawyers, lack of
qualified interpreters, unreasonable delays, lack of reasons for decisions).

7 Poor reception conditions and inadequate social services for asylum seekers (eg.
insecure legal status, possibility of detention, no right to work, no or little support
for housing and other basic needs).

7 Undue influence of changing political sentiments on the plight of refugees.

1 Inadequate resources for refugee advocacy groups to deal with the growing number
of asylum seekers and their needs.

NEXT STEPS

Recognising the potential benefits of sharing information, experiences, best practices
and advocacy strategies, the following areas were identified as possible actions to be
further explored by an East Asia Working Group within a broader regional network:

1 Create and contribute to databases to be linked to any proposed main website for
the Asia Pacific Refugee Rights Network (APRRN), containing:

o Country of origin information,

o Persuasive domestic jurisprudence,

o Information regarding qualified interpreters, and
o Fundraising opportunities.

1 Share information on law reform efforts, particularly in Japan and Korea, as both of
these countries are in the process of drafting new refugee laws to be introduced in
the near future.

1 Exchange ideas and information regarding citizens groups in other East Asian
countries that were unrepresented during the 1st APCRR, particularly the Peoples
Republic of China, Taiwan, Macau and Mongolia.

7 Possibly attend a conference to be organised in June 2009 in Japan by the Japan
Association of Refugees (JAR) (which is subject to funding) to explore further areas
of cooperation and strengthen networking opportunities for the East Asia Working
Group.

1 Leverage the consensus reached within the East Asia Working Group to work within
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the larger regional network to raise issues of common interest to the Group.

1 Members of the East Asia Working Group will include:

Japan Association for Refugees

Hong Kong Refugee Advice Centre

Law Firm Somyoung (South Korea)

The Refugee Pnan (South Korea)

Korean Public Interest Lawyers’ Group, Gong-gam

Any other organization or individual from the sub-region that expresses an
interest at the 2nd APCRR.

O O O o o o

1 Representatives for the Group until the 2rd APCRR will be Ms. Megumi Ban of AR,
Mr. Johime Lee of the Hong Kong Refugee Advice Centre, and Mr. Ho Taeg Lee of the
Refuge Pnan.

1 The Korean Public Interest Lawyers’ Group, Gong-gam, will serve as the Facilitator
of the East Asia Working Group until the 2nd APCRR or until such time as may be
agreed by the Members.

ASIA PACIFIC CONSULTATION ON REFUGEE RIGHTS
20-21 "°VEMPZ™ 2008
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CONCURRENT GEOGRAPHICAL SESSION 4: Asia
and the Pacific: Thursday 20 November

Participants from this sukregion chose to attend other sessions and presented the issu

arising from their subregion by way of a consolidated written report prepared by Anna
Samson, covering recent developments and current issues in refugee law, policy and
advocacy in Australia, N& Zealand, Papua New Guinea and other Pacific nations.

AUSTRALIA

Brief background:

T

Australia was one of the proponent and drafting states for the Refugees Convention
and has been a signatory since the Convention's inception. Australia is also a
signatory to the Optional Protocol and well as all the other major international
human rights instruments.

Australia's refugee programme is weighted heavily in favour of refugee resettlement
with only a very small number of “onshore” asylum-seekers applying for protection
in Australia. In recent times, the highest rate of undocumented asylum-seekers in
Australia occurred during the early 2000s. At present, the government is
anticipating that there will be only 4000 asylum-seekers applying for protection in
2008-09 for which the Australian government expects 2000 will be recognised.

Australia is planning to resettle approximately 13,500 refugees and humanitarian
entrants in the 2008-09. This is an increase from 13,000 in the previous year. The
government has indicated that this figure is set to increase to 13,750 in subsequent
years. The composition of the refugee and humanitarian settlement programme is
divided evenly between entrants from Asia, Africa and the Middle East. Fifteen per
cent of this quota is dedicated to women at risk.

Although contingent on mode of arrival and other circumstances, for onshore
asylum-seekers, Australia maintains a policy of mandatory detention, transfer to and
processing of protection claims in external Australian territories, limits on judicial
review of unsuccessful protection applications and limitations/prohibitions on
access to employment, education, welfare support and health care.

Refugees and humanitarian entrants who are resettled in Australia receive six
months of intensive settlement support, including on-arrival orientation,
accommodation, English-language training and welfare support. For up to five years
following arrival, refugees may access a further range of settlement services.

Australia does not have a comprehensive system for granting complementary

protection. Individuals can access complementary protection only through a
successful application to the Minister to grant such protection.
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The Australian government has negotiated Memoranda of Understanding with a
number of its neighbours including Malaysia, PNG and Thailand regarding the
control and disruption of unauthorised migration movements. Australia has also
adopted sophisticated mechanisms for intercepting and preventing unauthorised
migrants, including refugees and others seeking protection, to access Australian
territory.

Recent developments:

T

The election of the Rudd Labor federal government and the appointment of Senator
Chris Evans as the Minister for Immigration and Citizenship. As part of its 2007
election campaign, the Australian Labor Party committed to reforming key aspects
of Australia's refugee protection and processing apparatus in a direction more
consistent with the obligations arising under the Refugee Convention and other
human rights instruments. The election of a new federal government in November
2007 was in part a reflection of the strength of social movements in Australia,
including the refugee rights movement. There are therefore significant expectations
from the community sector about the future direction of immigration policy in
Australia.

The closure of Australia's asylum-seeker reception and processing facilities in Nauru
and Manus Island - ending the “Pacific Solution”. Australia ended the practice of
processing refugee protection applications in foreign countries in 2007.

New commitments on detention for asylum-seekers. The government has released a
set of guiding principles for detention while maintaining the statutory mandatory
requirement for detention of anyone who is in Australia unlawfully. These
principles include requiring that detention be only used for health and security
checks, that alternatives to detention be considered before incarceration in an
immigration detention facility and for detention to be conducted in accordance with
human rights principles.

Commissioning of the new immigration detention facility on Christmas Island.
Although more than 2000km from the Australian mainland, Christmas Island is an
Australian territory and the preferred processing location for asylum-seekers and
other unauthorised individuals arriving in or intercepted on their way into Australia
by boat. The new maximum detention facility on Christmas Island has capacity for
up to 800 individuals, however, the current (small) boatload of asylum-seekers
being held on the island are not being housed in this centre but in other
accommodation. Asylum-seekers processed on Christmas Island (as opposed to on
the mainland of Australia) do not have access to judicial review of unsuccessful
protection applications and they have limited access to welfare, health and other
support due to the remoteness of the island.

Preliminary discussion on the establishment of a complementary protection regime.
The government has begun consultations with individuals and organisations
regarding the introduction of a more comprehensive system for processing for non-
Refugee Convention-related claims for protection in Australia.
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Reviews of settlement services. As the contracts for the provision of these services
is about to expire, the Department of Immigration and Citizenship will be reviewing
the structures for the provision of these services, including English language
training and employment assistance.

Judicial recognition of protection obligations of Australia to victims of trafficking
within a refugee protection framework.

Australia to assume Vice-Chair of UNHCR Executive Committee. Australia will take
on this role from 2009.

Continuing negotiations and joint operations between Australia and other states
regarding regional approaches to migration management. Australia is a leading
state in regional fora such as the Bali Process.

Main (domestic) advocacy foci for 2008-2009:

T

Increasing Australia's refugee resettlement quota. While there has been a modest
increase in the quota for the coming year, it is proportionately minimal when
compared with the significant increase in Australia's general migration programme
to approximately 190,000 over the same period.

Encouraging the Australian government to remember forgotten populations of
refugees in determining resettlement priorities.

Right to employment for all asylum-seekers living in the Australian community. The
campaign to extend work rights to all asylum-seekers is a long-standing one and will
continue into the following year. This campaign has focused primarily realisation of
rights to self-reliance, avoidance of destitution and access to public health care.

Extending public hospital health care for all asylum-seekers. At present only
asylum-seekers in some States are able to formally access free public health care
through the public hospital system.

Encouraging adherence to new detention principles. In particular, ensuring
alternatives to detention for asylum-seekers are pursued and that requirements
such as security checks do not result in overly long or indefinite incarceration. In
addition, NGOs are calling for the principles to be codified in domestic legislation.

Resolving cases of “rejected” asylum-seekers from Australia who remain at risk and
are in limbo in countries such as Malaysia, Indonesia and Pakistan.

Supporting comprehensive family reunion policies. Encouraging a more holistic
understanding of definitions of family and facilitating family reunion

Closure of Christmas Island Immigration Detention Centre. Despite its $500m

pricetag, the Christmas Island IDC is considered to be an inappropriate place to hold
asylum-seekers. Australian NGOs are calling for all asylum-seekers to be processed
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on the mainland or have comparable access to judicial review and other support
services.

1 Ensuring “effective protection” following resettlement. A number of organisations
are documenting and analysing the settlement outcomes of recently- (and not-so-
recently-) arrived refugees in Australia in an effort to improve their settlement
outcomes and approaches to settlement service delivery.

1 Ensuring access to territory. Pursing transparency and accountability, particularly
regarding Australia's operations beyond its borders that are aimed at preventing
asylum-seekers or others requiring international protection from entering Australia.

1 Preventing the adoption of “integration criteria” as a legitimate basis for
determining eligibility for refugee resettlement.

1 Leveraging development and aid funding for refugee protection outcomes.

NEW ZEALAND

Background:

1 NZis asignatory to the Refugee Convention and Protocol.

1 In 2007-08 NZ had 26 asylum-seekers arriving in its territory. This is significant

reduction from a peak reached earlier in the decade of 342 in 1998-1999 and 292 in
1999-2000. In 2007-08, 267 individuals applied for refugee protection in NZ. Its
resettlement quota is 750.

Recent developments:

T

In November 2008, a new centre-right coalition government was elected at the NZ
general election.

In 2007 the then NZ government introduced a new Immigration Bill into Parliament.
This legislation was controversial, not least because of the new, arguably more
restrictive procedures for asylum applications and the restrictions on information
available to applicants, it sought to introduce, along with new institutions including
the Immigration and Protection Tribunal. The bill was not passed and has lapsed
with the recent election; it will be up to the new government as to whether or not it
will be pursued.

There has also been an increased emphasis on training mental health workers in
cultural competence to improve their work with refugees and asylum-seekers
through a Cultural and Linguistically Diverse Workforce Development pilot
programme.

There have been a number of inquiries conducted over the past two years into
operations of the administration of migration policy in part due to revelations
regarding alleged corruption within the Immigration Service and the Department of
Labour.

24




1 In 2008, NZ began (together with a number of other countries) to resettle Bhutanese
refugees (20 in 2008).

1 NZ, in part due to pressure from Australia, has moved to tighten its transit
procedures for people travelling to Australia and other countries via NZ.

1 In February 2008, a consultancy report by PWC on NZ refugee resettlement
programme recommended that refugees who are about to be resettled should all
receive mental health assessments and intensive case management for those how
require it for at least two years after arriving in NZ.

Main (domestic) advocacy foci for 2008-2009:

1 Increasing NZ's resettlement quota.

1 Ensuring that any new legislation covering migration (including the Immigration
Bill, should it be resurrected) complies with international human rights obligations.

PAPUA NEW GUINEA

Background and recent developments:

1 PNG has been a signatory to the Refugees Convention and Protocol since 1986,
however, it has seven reservations to the treaties: articles 17(1) - wage earning
employment, 21 - housing, 22 (1) - public education, 26 - freedom of movement,
31- refugees unlawfully in the country of refuge, 32 - expulsion, and 34 -
naturalisation.

9 UNHCR reports that there are up to 10,000 refugees in PNG, most of whom are West
Papuans, however NGOs working within the region have reported much higher
numbers, particularly of West Papuan refugees in the country. Many refugees are
living in East Anwin province.

1 There is no comprehensive system of refugee status determination in PNG, and
refugees are dealt with under the general migration law.

1 Some refugees have been issued Permissive Residency Permits (PRPs), and these
are mostly refugees of Melanesian descent. Refugees with PRPs generally have more
rights than those who do not hold these permits.

Main (domestic) advocacy foci 2008-09:
1 UNHCR is focusing on:

0 Encouraging the PNG government to remove its reservations under the
Refugee Convention and Protocol and for ratification of Stateleness
Convention and the main human rights treaties (UDHR, ICCPR, ICESR, CAT).

0 Assisting the government to develop a domestic legal framework for the
implementation of the Refugee Convention.
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0 Supporting renewal and expansion of PRP system.
0 Implementation of birth registry system for remote locations.
0 Addressing the needs of West Papuan refugees on the border.
1 NGOs are focusing on:
0 Immediate care and relief of refugees.
0 Documenting and monitoring human rights abuses by the PNG government
and Indonesian forces in the region.

OTHER PACIFIC REGIONS

1 There has been very little reported about the incidence and treatment of refugees in
the Pacific.

1 The UNHCR Regional Office based in Canberra is assisting Pacific nations to develop
the infrastructure necessary to deal with asylum-seekers arriving within their
territory.
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PLENARY 2: Report from Geographical Sessions:
Thursday 20 November

Chair: Merrill-Smith, US Committee for Refugees and Immigrants (USCRI)

Speakers:
A Megumi Ban, Japan Association for Refugees (East Asia)
A Deborah Zion, Monash University (Southeast Asia)
A Anna Samson, Fatty of Law, University of Sydney (South Asia)
A James Thomson, Act for Peace, National Council of Churches in Australia

Rapporteur: Stephanie Jones

SUMMARY OF PRESENTATIONS

East Asia:

Key issues include 1) transparency in RSD (no access to legal representation, no or
limited access to RSD interview transcripts, and inadequate rejection reasons) and 2)
reception conditions (~2-year RSD process, detention, no or limited right to work and
access to social assistance/services). Means to address these issues include lobbying
MPs, litigation, and lobbying UNHCR (HK has gained the right to legal representation),
as well as providing social assistance and cooperating with other NGOs. The benefits of
aregional network include information-sharing for advocacy, fundraising, and
organizational sustainability, as well as cooperation for legislative change (a proposal
may be more favorably received from a network than from NGOs). A Japanese-Korean
network has already been formed (and funded) and proposes to organize a conference
in 2010 and contribute steering committee member(s).

Southeast Asia:

Key issues include a lack of basic rights (housing, health, education, work); lack of
security; lack of national/regional /international refugee laws/policies; and disunity
among refugee communities. Means to address these issues include lobbying non-
refugee ministries (education in Thailand) and opposition and local politicians;
involving civil society (media, pop culture (Carabao in Thailand), professional
organizations (bar associations and the medical community in Australia)); coalition-
building (religious, labor, trafficking, and migrant worker organizations); using non-
refugee human rights mechanisms (CEDAW, CRC); learning from the experience of
other movements (HIV); and training/empowering both civil society and refugee
communities. The benefits of a regional network include data collection, information-
sharing, and cooperation for advocacy (ASEAN, UNHCR urban refugee policy);
development of professional standards/best practices; and legal aid/income generation
projects.
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South Asia:

Key issues include a lack of basic rights (housing, health, education); violence; lack of a
legal framework; fragmented/forgotten refugee communities; and
poverty/corruption/tension between refugee and host communities. Means to address
these issues include international advocacy; cooperation with UNHCR (e.g., in criminal
prosecutions on behalf of refugee victims); national legal frameworks; public education
and consultation with refugee communities; and tripartite (government, refugee and
host community) dialogue. The benefits of a regional network include 1) coalition-
building (NHRIs, government, civil society, refugee communities, international and sub-
regional networks); 2) information-sharing (data collection and dissemination, training,
development of best practices, advocacy (right to work, durable solutions)); 3) legal
cooperation (test cases and case law, treaty ratification and implementation); 4)
leveraging development assistance; and 5) organizational funding/sustainability.

Australia:

Australia’s interest is in its role in resettlement, development assistance, and
participation in international forums, as well as how it can help/support a regional
network.

QUESTIONS, COMMENTS AND ANSWERS

There was some discussion as to the role of “developed” countries (Merrill, James, and
Megumi). In Thailand, there is a Donor Working Group negotiating with the Thai
government for a solution-oriented rather than a “care and maintenance” approach to
the Thai-Burma border situation. In Japan, the Japanese government may be more
effectively lobbied by a network than by NGOs.

There was some debate as to the size and scope of a regional network. Should it be
geographic or thematic? (James) Should it emphasize differences or commonalities
(e.g., urban/encamped refugees (Rufino Seva, Bangkok Refugee Centre); refugees vs.
refugee women (IWRAW); refugees vs. trafficked persons (Susan Kneebone, Monash
University)/migrant workers/migrants)? It was suggested that it should adopt a rights-
based approach (Linda Bartolomei, Centre for Refugee Research), and that ASEAN may
present unique opportunities for Southeast Asia. The role of history, politics, economics
(Linda), national security/terrorism, and interdiction (Sri Lanka) was also highlighted.

There was a listing of existing networks:

People SAARC & SA Alliance for Poverty Eradication (Gopal Siwakoti, INHURED)
Solidarity for Asian People’s Advocacy (Malaysia)

Asian People’s Forum (Rufino)

Asia-Pacific Forum (Grant Mitchell, IDC)

World Social Forum (Anna)

ASEAN Social Forum, NADI & monks’ network (Chalida Tajaroensuk, People’s
Empowerment)

T Women'’s Caucus, SATAC, Women Living under Muslim Law, Women Human Rights
Defenders Network (IWRAW)

E R R
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Law Asia (John Gibson, Refugee Council of Australia)

Asian Network of Refugee Organizations (South Korea 2010)

IDC

South Asia network, MCRG, SAMREN & SAFHR (Priyanca Mathur, Centre for the
Study of Law and Governance, Jawaharlal Nehru University)

Global Forum (Susan)

Christian Conference of Asia/World Council of Churches (James)
International Federation of Health and Human Rights Organizations
Asian Muslim Action Network (Rufino)

International Migrant Alliance (Katrina Maliamauv, Tenaganita)
LDC Watch (Gopal)

Burma Ethnic Assistance Project (Malaysia)

E
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SUGGESTIONS FOR REGIONAL ACTIONS

Information-sharing and cooperation (coalition-building)
Advocacy and education (raise refugee rights in existing networks)
Fundraising

Legislative change

Development of professional standards/best practices

Legal aid/income generation projects

Leveraging development assistance

Japanese-Korean conference in 2010

Southeast (ASEAN) and South Asian networks

=4 =4 =4 -8 -8 _98_9_9._-2

TOPICS FOR FURTHER DISCUSSION

Geographic vs. thematic organization

Existing vs. new networks

Individual NGO- vs. network-based activities

Principles and priorities (what’s the message?)

Cooperation between “developed/developing” countries (information-sharing and
advocacy, especially with regard to development assistance)

= =4 =4 -4 -4
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PLENARY 4: Strategies in Advocacy: Friday 21 November

Chair: Ellene Sana, Center for Migrant Advocacy/ Migrant Forum inéAsi

Speakers:

A Shanti Dairiam, CEDAW Committee Memig&dvancing refugee rights through
international human rights mechanisms)

A Rafendi Djamin, Human Rights Working Grog#dvancing refugee rights through
regional inter-governmental processes),

A James Thomsyg National Council of Churches Australia

Rapporteur:

SUMMARY OF PRESENTATIONS

Ms Dairiam:

il

Expressed her thanks for the invitation to speak to the APCRR. She recalled that the
issues underpinning refugee rights and the fact of refugee displacement are complex
and multi-dimensional. The travel of refugees also adds another dimension of
complexity as refugees pass through countries of transit, live in camps and arrive in
destination or resettlement countries. The situation of refugees is marked by
trauma - both in their country of origin and as a result of the deprivations of their
displacement. Refugees need protection of their rights through humanitarian
assistance and other social and economic measures. Unfortunately, too many host
countries are overburdened, with too many refugees and not enough resources.

While all refugees have a need for protection, there are particular sub-groups
requiring particular attention due to their vulnerability, including women, children
and various particular (often ethnic) groups. The particular vulnerability of women
and girls is their risk to gender- and sexual-based violence. This is often neglected.
In a recent case, an uneducated homeless minor girl was trafficked into sexual
slavery in a destination country and became pregnant. She had theoretical access to
a robust system of protection in her destination country but was unable to articulate
her experience in terms of “trafficking”. In particular, she failed to use the word
“trafficking” and as such the theoretical protection offered to victims of trafficking
was not made available to her by state agents.

The CRSR provides various rights to refugees. While the CRSR has 141 [sic] state
parties, the CEDAW has 185 state parties (second only to the CRC). Unfortunately,
like the Convention on the Rights of Migrant Workers and their Familiasny
powerful and stable countries in the Asian-Pacific region are not state party to the
CRSR. The other human rights treaties must also be considered, including CERD,
ICCPR, ICESCR, CRC, CAT and other treaties. CEDAW protects women and girls from
sexual and gender-based discrimination.

Treaty bodies are committees of experts that are set up to monitor the
implementation of the treaties country-by-country. There is a process of submitting
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a periodic report to a treaty body (“committee”) defending their fulfilment of their
obligations. Treaty bodies give country-specific recommendations in response to
these periodic reports. Treaty bodies also interpret the treaties, providing general
recommendations on how particular provisions are best interpreted. For example,
the CEDAW committee is based upon the overall category of women so it is issuing a
recommendation on migrant worker women. CEDAW rights apply to all, not just
citizens. In addition, some treaties (CEDAW, ICCPR, CAT, now ICESCR) have
complaint mechanisms.

Concluding recommendations regarding state conduct have spoken of refugees and
asylum seekers (see HRC comments on Thailand, CRC committee comments on
Malaysia, CEDAW comments on Ecuador and Malaysia). States have reacted to that
(eg. Malaysia stopping prosecution of refugees post-CEDAW review comments) and
it provides a guide to state behaviours, human rights problems and best practices.
Ultimately, treaty obligations are legally binding. NGOs need to play a bigger role in
advocating before CEDAW and monitoring the implementation of treaty body
recommendations.

Mr Djamin:

T

Spoke on the development of refugee rights through regional intergovernmental
advocacy in ASEAN. Refugees are part of bigger groups in the region (migrants,
undocumented people, citizens, etc). Refugee issues raise transboundary human
rights issues but are often perceived instead as raising issues of security; this is
evidenced by the placement of refugee issues under the ASEAN security pillar.
Nevertheless, the human rights mechanism of the ASEAN process has emerged from
the security pillar (and will focus on transboundary issues).

All states must protect core human rights, including the right to non-discrimination,
protection of non-derrogable rights, the erga omnebligation against torture, etc.
The only mechanism for protecting refugee rights at present is the Asia Pacific
Forum (APF) of NHRIs (14 members, a long history). The APF (and its committee of
jurists) has already defined refugee rights as a “standing issue” of member NHRIs
(on which a report is required annually). More recently, Art. 14 of the ASEAN
Charter instructs the creation of a ASEAN human rights body.

What will be the form of the human rights body? In the absence of an ASEAN human
rights convention, what standards should be applied? Historically, the 1967
Declaration indicated support for the UN Charter and the UDHR. The ASEAN charter
supports international law and IHL. Customary law and conventional human rights
law are not explicitly mentioned in the ASEAN Charter but it is not inconsistent with
these frameworks.

The High Level Panel working on the structure of the ASEAN human rights body is
now at its sixth meeting and is finalising its draft. It is unclear whether there will be
minimum standards, but these may include: the assessment of review of human
rights situations; development of early warning systems for widespread violations;
and, the communication of requests to provide information on violation of rights.
Hopefully, as with the APF, refugee rights can be a standing issue for the new ASEAN
human rights body.
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Mr Thomson:

T

Discussed the relevance of the Executive Committee of the UNHCR (Excom). Excom
is not a formal treaty monitoring bodys; it is a large body of 73 states that makes
recommendations by consensus. Preceding Excom is UNHCR’s Annual Consultation
with NGOs (Pre-Excom). Pre-Excom has developed into a huge set of meetings, not
just with UNHCR but also between NGOs. It provides a great forum to discuss issues
with UNHCR, raise awareness, conduct advocacy on Excom and build coalitions (like
the IDC).

Advocacy can be targeted at various UNHCR processes. Some of the opportunities
possible for the network include:
0 NGO Statements to Excom and the Standing Committee
Rapporteur’s report to Excom
Excom conclusions (Women and Girls at Risk)
Excom / Standing Committee side meetings
UNHCR’s Annual Tripartite Consultations on Resettlement
UNHCR’s draft Urban Refugee Policy
NGO representatives on Excom state delegations
Informal meetings with states
Circulating position papers

O O0OO0OO0OO0OO0OO0o0Oo

With respect to the NGO Statements to Excom and Standing Committee, Asian NGOs
are underrepresented and the regional statement is often drafted outside the region.
The annual cycle of Excom cover:

0 March - Regional statement

0 June - Issue specific statements

0 Sept - Program, Budgets, Finance

0 Oct - General NGO Statement on International Protection

Upcoming other UNHCR advocacy events include:
0 Asia Pacific Stakeholder Consultation on refugee protection in mixed flows -
April 2009
UNHCR Urban Refugee Policy - High Commissioner Dialogue 2010
Annual Tripartite Consultations on Resettlement
High Commissioner’s Dialogue on Protection
UNHCR Global Consultations on International Protection

o O OO

As a network we should determine key regional issues (eg. signing the CRSR and
developing national asylum systems), highlight advocacy opportunities, draw on
advocacy expertise, and prepare thoroughly researched advocacy material. We may
also wish to determine our “key” messages as many decisions at UNHCR are
consensus-based. Possible messages include:

0 Asian states must sign the CRSR and develop asylum systems

0 Non-signatories have obligations

0 Granting asylum is not a political act, it is humanitarian.
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QUESTIONS, COMMENTS AND ANSWERS

Barbara Harrell-Bond, SRLAN:
1 Commented that men may be an at risk group also; rape is not just a crime against
women (and is in fact the principle form of torture in Sudan).

Merrill Smith, USCRI:

1 The Agenda for Protectioridentified areas of concern for future policy development.
Specifically, its action item on “self-reliance”, needs development. USCRI has taken
the initiative and drafted the text of an Excom conclusion.

1 Urged support for the current draft and the need for lobbying of Asian Excom state
members.

Chris Lewa, Arakan Project

1 Asked for clarity regarding the purpose of the High Commissioner’s Dialogue.
Further questions as to how civil society may have input into the Asia Pacific
Consultation (with states)? and how Article 9 and General Recommendation 21 of
CEDAW able to be used to protect women against statelessness?

9 James Thomson responded that the Asia Pacific Consultations are not very NGO-
friendly. It is normally a forum to discuss ideas rather than implement or obtain
commitments from states. It is often seen as a place where not much gets done. As
for the High Commissioner’s Dialogue, it was created as a mechanism to have
genuine discussion between various stakeholders. It is designed to build consensus.

9 Shanti Dairiam responded that CEDAW applies to all women. It need not be a
woman-specific problem but it must be shown how the problem affects the woman
in question.

Susan Kneebone, Monash University:
1 Noted that the protocol on trafficking explicitly mentions the rights of refugees.

Wathshalah Naidu, IWRAW:

1 The rights-based approach needs to be applied. But there is an increasing sense of
impunity in dealing with serious human rights abusers. The 2005 UN principles to
combat impunity (that include the right to redress) can be used as a tool.

1 While we don’t specifically work with refugees we try to apply the women'’s rights
framework to women refugees.

Gopal Krishna Siwakoti, INHURED International:

9 Asan activist [in Nepal], I have managed to persuade the government to sign several
major treaties. But my government is unwilling to sign the CRSR. What are the
tools, tricks and techniques to get states to sign the CRSR?

Cynthia Gabriel, CARAM Asia:

1 We do not have a declaration in ASEAN on refugee rights but the migrant worker
declaration says that undocumented workers will not enjoy any protection. We
should think of how to develop a process or framework to develop a declaration on
refugees. We need strategies to promote discussion between governments — which
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will then allow us to advocate for a rights-based framework. As for the NGO
dialogue, we need to figure out how we can decide who will represent our voices.

Alice Nah, Migration Working Group:

T
)l

NGO training can occur within the region.
Perhaps we can form a working group on the issue of international advocacy.

James Thomson:

T

The framework of UNHCR regional governmental consultations is fairly flexible.
Becoming a state party of the CRSR is not easy but UNHCR tries to sell it in terms of
self-interest; that is, as a form of insurance; it is an assurance that asylum is non-
political and will avoid implications of interference; peer pressure by regional
neighbours.

Shanti Dairiam:

T

Becoming a state party is a difficult argument to make, especially when the treaty
(CRSR) deals with non-citizens. There is no sense of current obligation nor a threat
of political pressure (voting). But even if a government will not sign the CRSR, it can
still implement some of the key rights in its administrative procedures.

As for undocumented migrants, all human beings have rights and ASEAN must be
challenged on this. The CEDAW is working on undocumented workers and has
acknowledged the existence of the rights of this group.

Rafendi Djamin:

T

We need to participate in the ASEAN human rights body debate and the
implementation of the Declaration on Migrant Workers’ Rights. Many rights
discussions are under the social-cultural pillars but we need to pay attention to the
other pillars. There is a network for ASEAN activism on human rights. We can tie in
to this task force and contribute work on refugee rights. There is also an APF
network lobbying it; lobbying both their own National Human Rights Institutions
that are members of the APF as well as members of the Committee of Jurists who
advise the APF.
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CONCURRENT THEMATIC SESSION 1: Detention:
Friday 21 November

Facilitator: Grant Mitchell, International Detention Coalition

Rapporteur: Graham Thom

DETENSION CONCERN IN THE ASIA PACIFIC REGION

Migration-related detention was a key area of concern noted across the region,
particularly the detention of children and separation of families, the lack of release
options, overarching concerns on conditions, services and rights for detainees and lack
of access. Regional concerns included:

Y EastAsia:
0 Detention of asylum seekers and migrants raised as concerns in South Korea,
Japan and Hong Kong, with Korea having a provision of indefinite detention;
for example asylum seekers detained for more than 2 years.

9 South Asia:
0 The mass detention and deportation in India of people from Bangladesh and
the emergence of detention of asylum seekers in Sri Lanka, eg from Burma.

Y South East Asia:

0 Malaysia, Indonesia and Thailand have arrest and detention of irregular
migrants and refugees including refoulementof those registered by UNHCR.

0 Also noted was the criminalisation and caning of detainees, detention of
pregnant women and deportation of detainees with communicable diseases
in Malaysia

0 Warehousing concerns raised in Thailand particularly the impact of
protracted lack of freedom of movement and denial of the right to work.

0 Itwas noted that asylum-seekers in the Philippines are not detained if claim
asylum at border, but if located within the country or claim protection later,
they are detained with few avenues for release. Noted, however, that asylum-
seeker, refugee and migrant children are not detained as a matter of course in
the Philippines.

DETENTION ADVOCACY: KEY PRIORITIES

Participants and goals of the session:
1 35 participants attended this session from most of the countries in the region
covered in the conference.
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The goal was to identify the priorities in the region relating to the detention of
refugees, asylum-seekers and migrants and explore how we could work together
regionally and develop an incremental plan of action.

Participants heard of the growing human rights concerns for detainees in South
Asia, South-East Asia and parts of East Asia, with very interesting parallels and
shared concerns for all.

Key priorities that covered within most countries included:
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Criminalization, detention and in some cases punishment of irregular migrants
Refoulemenbf refugees
Deportation of detainees with communicable diseases
Lack of access and monitoring of places of detention
Lack of legal provision and health services for detainees
Detention of pregnant women and UNHCR registered cases
Family separation
Need for increased rapid response for cases of concern
The two top priorities for the group were:
0 Detention of children in the region, which is the case in almost all countries in
the region; and
0 The lack of release options and alternatives to detention in most countries.

The following two key areas were presented to the final plenary for follow-up and
centred on the sharing of information and raising the needs of detainees at the regional
and international level, with the aim of developing a regional detention network which
will respond to these detention priorities:

T

At the local level, the group committed to share information, experiences, best
practice and advocacy strategies to assist members with their work on the ground;
the group aimed to hold a regional training in the day/s before next year’s
consultations, the possibility of which is to explored together with the other
thematic groups, pending funding.

On a regional level the group aimed to explore a number of advocacy strategies,
including the development of a core position regarding detention in the region and
best practice examples, particularly on children and release options, which could be
used for community education and to raise directly with relevant bodies at the
international level such as ExCom, the Charter bodies, and also to emerging forums
like the GFMD, and at the regional level to various ASEAN groups, the Bali Process
and the Asian NGO Network on National Institutions, which is crucial given the need
for National Human Rights Commissions to uphold the rights of detainees and
regularly visit and monitor places of detention.

Practical measures to be instituted by the group:

1
1

Appointment of a key detention contact and focal point in each country to help
develop the network in the region where detention is a concern.

An email list, with the aim to become a web-based group where groups can post and
share information. The International Detention Coalition are happy to assist the
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network, develop an email list and create a webpage for posting information, and
hopefully find a volunteer to pull together regional issues etc.

1 The group hopes to better organised in the next gathering for further more targeted
actions to see a change in policy and practice for detainees in our region and the
human rights mechanism needs in the region, for example campaigns, research and
improved rapid response.

ASIA PACIFIC DETENTION WORKING GROUP

An outcome of the APCRR was the establishment of a regional detention work which the
IDC will chair, together with 2 other steering committee members. The first meeting of
the working group was organised on Saturday the 22 November (subsequent to the
APCRR) by the working group steering committee, which lead to the development of the
draft terms of reference to be distributed for comment.

The following are the notes from that meeting held on 22 November 2009

Mission Statement:

The Working Group on Immigration Detention of the Asia Pacific Refugee Rights
Network (APRRN) aims to work together for the rights, dignity and well being of
refugees, asylum seekers and migrants in detention.

Core position:

The Working Group on Immigration Detention has a core position regarding the

detention of refugees, asylum seekers and migrants.

1. The detention of refugees, asylum seekers and migrants should be avoided.

2. Certain groups - such as pregnant or lactating women, children, survivors of torture
and trauma, elderly persons, the disabled or those with special health needs- should
not be placed in detention.

3. Children should not be detained, in line with the international obligations under the
Convention of the Rights of the Child. Children should not be separated from their
caregivers and should be provided special provision for their general wellbeing.

4. Alternatives that ensure rights, dignity and wellbeing should be considered and
pursued before detention, such as supervised release, regular reporting
requirements or posting bail.

5. Governments should, in compliance with international and regional human rights
standards, only detain in circumstances where alternatives have been assessed as
not sufficient, only as a last resort and for the shortest possible time.

6. Any decision to detain must be subject to regular judicial review and the time period
must be reasonable, ensuring no one is subject to arbitrary or indefinite detention.

7. Conditions of detention must comply with human rights standards, and there must
be regular independent monitoring of places of detention.

8. Governments that host refugees in closed refugee camps should move from policies
of encampment towards policies that allow refugees to have freedom of movement
and ensure their rights, dignity and wellbeing are upheld in the community.

Concerns:
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T

We are particularly concerned about the detention and lack of release options for
children in Malaysia, Thailand, and Indonesia, as well as cases of concern identified
in India, Indonesia, Nepal, Pakistan, Japan and South Korea.

Based on initial discussions at the APCRR, the following areas were identified as
possible actions to be explored further by the Working Group:

T

At the local level to share information, experiences, best practice and advocacy
strategies to assist us in our work on the ground and develop a web-page with the
International Detention Coalition’s assistance, and aim to hold a regional training on
detention concerns before the next consultation.

On a regional level, we aim to explore a number of advocacy strategies, including
development of a core position regarding detention in the region and best practice
examples, particularly on children and release options, which could be used for
community education and direct advocacy with relevant bodies at the international
and regional levels.

Steering Committee:

1 As per the decision-making process of the APCRR, the current Steering Committee of
the Working Group comprises Grant Mitchell, Lakshan Dias and Sanjay Gathia.

9 This will be reviewed in 12 months together with the Working Group Terms of
Reference.

Members:

1 The working group shall include participants of the Asia Pacific Refugee Rights
Consultations who have indicated interest and others approved by the APRRN
Steering Committee.

1 The working group members shall not be identified in any public statement.

1 The main form of communication shall be through email and web-page forums, with

an aim to meet formally at the 2nd APCRR.
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CONCURRENT THEMATIC SESSION 2: Refugee
Legal Aid: Friday 21 November

Facilitator: Martin Jones, Southern Refugee Legal Aid Network

Rapporteur: Anna Sant

BACKGROUND TO THE SRLAN

Establishment of SRLAN:

1 SRLAN was formed in response to UNHCR's desire to regulate the provision of legal
assistance to refugees.

1 It has grown into a loose network of NGOs located in the Global South, including
Africa, the Middle East, the Americas and Asia.

1 Members drafted and abide by the Nairobi Codea code of professional and ethical
standards for the provision of legal services to refugees.

1 Member NGOs currently represent asylum seekers and refugees in UNHCR RSD,
national RSD and in other proceedings before national and international courts.

The SRLAN recently submitted a proposal to the US Institute for Peace (USIP) to fund
the development of legal advocacy in Asia. It is also working on various other projects,
including the following:

a compendium of reviews of refugee law in countries of the Global South;
collaborating on the gathering of country of origin (COI) evidence;

campaigning to increase the number of law schools teaching refugee law;
collecting and distributing existing training material; and,

international advocacy with UNHCR'’s RSD team at Headquarters in order to raise
the standards of the organization’s RSD.
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SRLAN is committed to developing and expanding the range of organizations providing
legal assistance to refugees in the Asia Pacific region.

CURRENT LEGAL AID ACTIVITIES

Some of the key activities of the participants in this session included:

1 Legal representation of asylum seekers in domestic and UNHCR RSD procedures
(first instance and appellate representation)

1 Campaigning for improved legal protections, including through advocacy for law
reform

9 Training of staff, lawyers, general public and public officials (including judges) in
refugee law.

9 Coordination of the provision of legal aid in the country

39




1 Documentation of cases of refugees - working directly with refugee
communities

1 Capacity building - supporting refugee organisations and lawyers assisting refugee

communities
f Communication and work with the local communities; education of local
administrators
International advocacy, including taking cases before international fora
Integration of refugee law into university curricula

E

POTENTIAL ROLE FOR REGIONAL NETWORK

Suggestions for how a regional network could augment the existing work of participants
in the group:

Improving breadth and depth of COI

Jurisdictional comparisons for advocacy

Compilation of jurisprudence

Cooperation on advocacy

Sharing of training and expertise

Refugee law courses, including training on standards of RSD and training on
“lawyering”, supporting organisations’ efforts to encourage refugee training
Providing “reality checks” as to how things are actually operating on the ground
including strategies for circumventing the lack of information provided by UNHCR
about RSD processes implementation of policies

Sharing interpreting resources and resources for training of interpreters
Improving knowledge of rights among refugees

Sharing and developing models for how to respond to legislative changes
Assistance in establishment of networks of human rights lawyers and legal
assistance

Advocacy for the consistent application of UNHCR policies across the region
Application for funding grants for the network and for test cases

Coordinated work through existing regional mechanisms eg. ASEAN processes
Campaign work

Forming connections with other legal networks / networks of lawyers in the region
Raising awareness among legal communities of refugee issues and collaborating on
creative use of alternative mechanisms for realising economic, social and cultural
rights for refugees
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Participants also noted:

1 The need to address questions of nomenclature, specifically, moving away from
identifying the work of the network as “legal aid” to “legal advocacy”

1 UNHCR interpreters also require training on ethics and provision of an effective
service

NEXT STEPS

Participants in the working group committed to:
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1 Sharing jurisprudence. Each member agreed to contribute at least one key decision
in coordination with Asylum Law
1 Training:
0 Members agreed to share training resources and materials (these are to
be sent to Rachel@hyd.org.tr).
0 Members also committed to coordinating training opportunities
0 Volunteering resource people for training
1 Linking training to the identification of the key legal issues that require training
assistance
Sharing of information on local legislative frameworks
Coordination of fundraising initiatives
Sharing details of COI experts and models of expert evidence and briefs
Asylum Access will volunteer to help assist in coordinated advocacy with UNHCR
RSD unit and work with RSDWatch
9 Sharing details of each network member’s expertise
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Martin committed to exploring methods of communication for the group including a
list-serve, website, and/or incorporation within other existing networks.
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CONCURRENT THEMATIC SESSION 3: Right to
Health: Friday 21 November

Facilitator: Sharuna Verghis, Health Equity Initiatives

Speaker:
A Dure Zau Hkawng, Health Focal Point, Kachin Refugee Community

Rapporteur: Michdke Rogers

SUMMARY OF PRESENTATION

Dure Zau Hkawng opened the discussion by sharing about some of the critical areas of
concern he has experienced as a Health Focal Point for the Kachin Refugee Community:

1 Pregnancy, particularly how pregnant refugees here in Malaysia are helpless, scared
and without documents. They end up paying huge fees at hospitals.

0 Some pregnant women are without a partner and have been raped by
government or military officials in Burma.

0 In some instances, a wife can be registered by a husband is not, and even then
this takes a very long time.

0 The cost of prenatal, obstetric and antenatal care is borne by the mother.
Mother and child can be detained in the hospital until payment is able to be
made

0 Problem with children born of refugee parents not always receiving a birth
certificate leading to problems with statelessness

1 With regard to TB and HIV patients, there is massive discrimination. Sometimes they
get better through the hospital system, but they cannot sustain their health. They
cannot survive and thrive on their own, their refugee status doesn’t allow for this.
UNHCR registration is also often a problem. Language barriers also make it difficult
to communicate with hospital staff.

1 In Detention, there are no health standards. For example, in one situation everyone
was injected with the same needle.

KEY ISSUES:

1 Rape, SGBV

1 Inability to work lawfully

1 Difficulties registering births - financial, logistical and legal barriers
1 Inability to pay for health care bills

9 Discriminatory attitudes of health care workers

I Mental health care unavailable or difficult to access
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Refugee registration process

Health care in detention - violence, poor quality of care, no universal precautions
Generally, the poor quality of health care

Sanitation issues causing poor health

Lack of access to secondary and tertiary health care

Security concerns

Limited skills of health workers, especially to deal with mental health issues
Language and cultural barriers

A general lack of resource

Refugees are frequently not included in national health scheme/systems/policies
Absence of a standard of health care
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HEALTH CONCERNS OF REFUGEES IN THE REGION

Deborah: In Australia, there are groups asking for asylum, released into community, but
no rights. Group of doctors became disgusted, set up a clinic. Went to catholic hospital
system. This is religious issue. Set up primary, secondary, tertiary, and set up system.
Duty of care to treat everybody. Same with legal system. Australia - treat according to
the population. Some in law should look at that. Gov’'t became so embarrassed and
became to treat refugees. Free clinic system worked and it was very successful. In other
parts of Asia people should look into this public hospital system — what are the
responsibilities.

India: Now the system in system in mostly private. Public health care, not able to cater
to the demand that it has. Quality has suffered. 100,000 refugees living in the camps.
Primary health care, at least 10 km away. At primary centre, they get very basic
medicine. Never get to secondary and tertiary. Major problem is renal failure. The water
is contaminated. 120 persons have died out of renal failure. A transplant, is so
expensive. They just keep on working, this group. Difficult to work with the government
in India. National health programs, TB, etc., but those schemes are not extended to the
refugees. Success: caring for pregnant and lactating women. The national scheme has
been extended to the women in the camps. This does seem to be working.

Nepal: In Nepal, the situation is more or less the same in the public hospital system.
Only very basic treatment. Social and legal problems in general. Health clinic problems.
In Nepal, gov't only gives status to half. Cannot go for treatment, because of security
issues. Psychosocial problems, it all comes together. But people are not trained for this
in the hospitals. Refugees need special care. But we are facing difficulties to provide this
care from the government hospitals.

Malaysia: Family Planning here, we can provide some, but we have so little funding. We
have the expertise to do it, but we don’t have the money. We are trying to put up a
project proposal to do this.

Malaysia: Would be providing services to the detention centres?

Malaysia: Axe centre - different centres in Malaysia. Want to bring family planning
services to these clinics. Perhaps we will have a mobile van in the future.
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Sharuna: Can you identify some of the critical issues?

Malaysia: Big problem: communication, they cannot communicate with us at the clinic.
We cannot afford to give them care for free.

Deborah: We need to push for funding. This group. In this area. Need to get university
students involved. They have great capacities. This could be a part of their training.
Mental health issue. Need to network with groups doing this in Australia.

Anna: Thai-Burma border, my experiences. Develop community leaders to do outreach,
especially to talk to the women. Hundreds of thousands of forced migrants. Traveling to
health facilities is a huge security concern. Culturally appropriate services, this is huge
issue. Need to employ local health councillors. Quality of services is another big issue.
There are a few doctors, but many don’t have the knowledge. The medical interns is a
great idea. Of course this brings in other concerns, because it is a low resource setting.
There needs to be a careful screening process. But it is a great solution. There are
international minimum standards in SRHR. Could be used as a minimum standard in
each of our countries. MISP - minimum initial service package. SPRINT, as well. Another
standards project.

Sharuna: Who monitors us? We who are NGOs who provide services? This is another
question.

Malaysia: UNHCR has these procedures, very time consuming. People abusing system to
get the letter. Permanent tension between UNHCR and NGOs. One of the things we can
do. List out what is available. Communities don’t seem to know what is available to
them. My interest is in detention. This needs to be talked about. We need to map out
what NGOs are doing. NGOs need to sit down with UNHCR and talk about tensions.

Malaysia: Are we talking about a referral system?
Malaysia: Need a leaflet to give to the refugee communities - all the services available?

Deborah: This is fantastic. It would be an excellent resource. It must be translated.
Should be available electronically too.

India: UNHCR is not very active in pushing issues forward.

POTENTIAL ROLE FOR REGIONAL NETWORK

Participants suggested the following as potential regional activities:

1 Webpage of resources - best practices, link to e-centre of UNHCR, articles/reports,
donors

Interns

Consulative process with UNHCR re health

Sharing of knowledge and skills

Sharing of tools and guidelines
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1 Advocating for health to be included as a matter of course on the refugee agenda,
and including this advocacy with other medical and legal groups
1 Exploring income generation

NEXT STEPS

1 Conducting of a mapping exercise - who’s doing what and who needs what (to be
done by HEI and Monash University).

1 Conducting a refugee health survey (although this was acknowledged as a longer-

term activity).

Establishing a loose network among members, (Anna and Michelle to coordinate).

Sharing of information (HEI will coordinate).

Webpage development (Leo)

Action plan for advocacy (something to be developed in the longer term).

Ensuring a plenary session at next year’s APCRR

Increasing awareness that the inability to access health care is a massive human

rights violation

E

The above action plan arose from the following discussion:

Deborah: We are resource rich in Australia. All countries will have different resources.
But we need a website that has all the resources available. Webpage of resources. Link
to e-centre of UNHCR.

Anna: Interns, they are a huge asset.

Anna: Local and national level consultations between UNHCR, NGOs and community.
Need a consultative process in all countries.

Deborah: Funding grants. Successful grants. Share the funding proposal, as a model.
Need list of probable donors.

Nepal: Sharing of best practices.

Leo, India: Psychosocial issue: zero capacity. Can we build capacities at the regional
level. Transfer of knowledge and skills.

Michelle: Advocate for health to be on the regional agenda.

Deborah: Guidelines for doctors and nurses (and mental health professionals). Get
medical colleges on board, come out and make statements. Lobby high up people.
Lobbying professional bodies. Rights dimension to medical professionals. It worked
with HIV and AIDS.

Malaysia: Need to sensitize doctors.

Anna: Income generation.
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Sharuna: How do we take all this forward? Should we consolidate ourselves into a
group? What are the next steps? What is our priority?

Malaysia: Let’s start here first. What can we do as a group? Best practices via e-mail.
Nepal: Develop a loose forum. Let’s map who is out there.
Leo: Need to Collect Information. Start gathering info. Monitoring. First, make an

assessment of what is out there. Regional Refugee Report. Need a website, for
everything out there.

Sharuna: Start as a loose group. Mapping of who is doing what. Sharing of information.

Deborah: Need to find out which NGOs want interns. Need to be very specific of what
you want.

India: Priority issues: What are they? Develop plan.
Sharuna: Develop an action plan? “Access to Health”?
Deborah: Commits to organizing interns (HEI and Monash)

Leo: website
Anna and Michelle - HEI - coordination
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CONCURRENT THEMATIC SESSION 4: Realising the

Rights of Refugee Women and Girls: Responding to

Risks of Sexual and Gender Based Violence: Friday 21
November

Facilitator: Linda Bartolomei, Centre for Refugee Research, UNSW

Rapporteur: Effie Mitchell

KEY OUTCOMES

Key outcome of the session: the formation of a regional working group on women and

girls at risk:

1 The main aim of this working is to support advocacy and networking to highlight
and address risks facing refugee women and girls across the Asia-Pacific Region, in
particular the risks of rape and sexual violence.

9 During the session the key risks for refugee women and girls across the region were
discussed and each organisation present provided a brief overview of current
activities.

1 Opportunities for shared advocacy were explored and a realistic action plan for the
next 12 months was developed.

1 Three representatives were elected to the steering committee for a term of 12
months (or until the next APCRR). The group agreed to establish an email network
and to work on the key strategies listed below.

The Steering Committee for the Working Group will comprise:

1 Centre for Refugee Research, UNSW - Represented by Linda Bartolomei

1 Tenaganita, Malaysia — Represented by Katrina Fernandez (TBC)

9 The third nominee was the Women'’s League of Burma however this is yet to be
confirmed.

1 Wathshalah Naidu from IWRAW expressed interest in perhaps joining the steering
committee in the future.

NEXT STEPS

The group agreed on several areas where it could work together over the next year as a
regional thematic network. In essence these looked at ways of building on existing
networks, meetings and strategies to ensure that issues for refugee women and girls
across the region were included. Strategies and activities proposed:

9 Session on Women and Girls at Risk at The NGO Consultations at UNHCR, Geneva.
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0 Toinclude an Asia Pacific Regional Report of key issues in any Meetings of
the NGO Working Group on Refugee Women and Girls at Risk at UNHCR
Geneva (this will be convened by the Centre for Refugee Research, UNSW)

Linking into Beijing + 15 and other key UN Women ‘s Process

0 Holding country level/sub-regional preparatory meetings with refugee women
and groups

0 Linking this to migrant rights activities and advocacy (which is the reality in the
region) as a starting point while still keeping focus on special risks for refugee
women and girls.

0 Using the Universal periodic review process more effectively including through
making statements that reflect issues for refugee women.

0 Inputinto Resolution 1820 monitoring

Supporting community based/refugee organisations at grassroots levels to
participate in regional and international processes
1 With training and ‘train the trainer’ ( eg. CRR could offer Advocacy Training
linked to the next APCRR)
1 Fundraising for self-representation by refugee women at UN meetings
1 Support/fundraising for women’s groups to document testimonies

Addressing women'’s access to livelihoods as a key issue of concern:
1 The group agreed to share training materials within the network
1 Draw lessons from some of the work being done in the trafficking area
1 Link with women'’s groups (eg those ins South Asia) who are doing lots of good
work on this issues, eg. though the World Social Forum
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PLENARY 5: Dialogue with UNHCR Regional Hub for
the Asia Pacific: Friday 21 November

Facilitator: Linda Bartolomei, Senior Reearch Associate, Centre for Refugee Research

Speakers:
A Thomas Vargas, Headd of Regional Protection Hub for the Rsiaific, UNHCR
A Cecile Fradot, Protection Officer, UNHCR
A David Welin, Regional Global RSD Officer, UNHCR

Rapporteur: Johime Lee

SUMMARY OF PRESENTATIONS
Thomas Vargas, UNHCR:

In the Asia-Pacific region, one of the major challenges that UNHCR, NGOs and civil
society faces is that of a region in which the majority of states are not signatories to the
1951 UN Refugee Convention. As there is also no solid legal framework in place like
Africa or South America, therefore it has been difficult for UNHCR to get states to own
up to its responsibilities to its refugees. UNHCR has for a long time been trying to
engage states and believes that this platform can be used by UNHCR and NGOs to
collectively brainstorm ways in which to involved governments. The idea that methods
used in one area could potentially be used elsewhere in the region

Legal protection: Current, the majority of the region sits in a legal vacuum where many
countries are not signatories to the Convention. If countries are signatory, there still is
the question of adopting the Convention into national legislation. If countries do have
national legislation, they do not have national systems in place to provide assistant to
refugees. As things stand now, UNHCR assumes much of the responsibility that
governments in Southeast Asia should be taking up. UNHCR makes explicitly clear that
they do not and would never have the amount of funding and resources of that of a
government doing RSD.

Physical protection: The question here is “How do we identify who are the people in
need of international protection?” An example is the challenges of refugees being
detained by governments. In order for UNHCR to find out about them, it is NGOs and
CBOs who are on the ground that fulfil the role of “eyes and ears” that can inform
UNHCR where persons in need are.

Material protection: This area of protection relates to helping refugees in their daily
lives. This includes issues of arrest, detention, refoulment and access to health services.
It is a fact that a UN document does not carry with it any legal weight in preventing
refugees and asylum seeker from being detained in countries. Furthermore, dealing
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with the issue of urban refugees. The example of the Rohingyas was cited in that the
populations are resettled throughout Bangladesh. The logistics of finding them to
provide assistance is very labour-intensive as not all of them are registered. Perhaps a
possibility in opening up cooperation with governments is by try to help the most
vulnerable persons i.e. women and children. This can be done through CEDAW with the
aid of UNICEF.

Much of the assistance and aid to refugees and asylum seekers depends on NGOs
operating at the grassroots level on the ground. Hopefully, Regional linkages can be
forged through the Consultation.

QUESTIONS, COMMENTS AND ANDSWERS

Q1 (Refugee Pnan): Recently, Refugee Pnan started to help refugees in Malaysia and
found out that their most important need was the access to UNHCR. The process of
waiting for registration with UNHCR made refugees and asylum seekers susceptible to
arrest. As a result, Refugee Pnan submitted 100 applications before UNHCR but was
rejected because UNHCR said it would not be fair to accept applications out of turn.
Currently, there are two major umbrella groups monopolizing representation on behalf
of Chin refugees and asylum seekers but there exists smaller groups who do not want to
be represented by either umbrella group.

A: Malaysia is not in a unique situation. Registration and setting up a parallel system in
countries like Malaysia is difficult to do. UNHCR are trying to register the maximum
number of peoples and facing the same challenge in countries, as it does not have the
funding or resources equivalent to that of a government. Malaysia has the largest urban
population and the largest urban RSD operation in Southeast Asia. The reality is that
UNHCR is operating at the behest of the Malaysian government.

Q2 (People Empowerment): Many asylum seekers from Cambodia or Vietnam have
ended up in Thailand but were not afforded POC status, in fact having their cases closed
by UNHCR. Because of this, they cannot return to their home countries of Cambodia or
Vietnam. What is the solution for this? Another example are Rohingyas who have
applied for resettlement in Canada. However, without POC status, they cannot start the
process of resettlement.

A: The question has been noted and UNHCR will follow up with their office in Bangkok.
Affording POC status to asylum seekers was a way in which to engage the Thai
government to follow-up with their responsibility to refugees. However, this was
suspended in 2005 because of the recent political turmoil. UNHCR has found it is
difficult to engage governments and would be open to hearing ideas from NGOs present.

Q3 (Nepal): The global financial crisis of late has affected everyone in this world but
more so to the plight of urban refugees. They do not have any support from the
Nepalese government and depend entirely on UNHCR. Are there any future operational
plans taking into account the current economic meltdown?

A: UNHCR is looking at a way to allow for refugees and asylum-seeker self-dependent.
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Q4 (Ra Zu Tun): This question is in regards to resettlement to the US. To be resettled,
refugees need to be interviewed by OPE. I seems that Chin refugees need only one OPE
interview while two interviews are required for other refugees. Why is that?

A: Resettlement is only one option of our durable solutions. For example, in the
Philippines there is national legislation in place allowing for refugees to become
naturalized in the country. UNHCR wants to see what other options for durable
solutions are available. A recent conference in Malaysia on asylum in relation to Islam
stated that Rohingyas have been in Malaysia for approximately 20 years but many not
be interested in resettlement elsewhere.

Comment: There seems to be increasing numbers of complaints from NGOs who
provide services but are having trouble in doing their work because of the delays in
registration. NGOs have had deal with asylum seekers who are not registered. UNHCR
has cited in the past regarding the delays in registration that the Malaysia government
would shut down UNHCR’s operations if UNHCR were to push the Malaysian
government to answer question on registration of refugee and asylum seekers, signing
and ratification of the Convention and issues of statelessness. How real are the threats
from the Malaysian government because it is generally understood that UNHCR and
national government have never seen eye to eye on refugee issues.

Q5 (HKRAC): The absence of the People’s Republic of China from this consultation is
noticeable. What are UNHCR’s activities in getting the China to ratify the Convention in
relation to Hong Kong SAR?

A: Currently China has no national RSD system established since its accession to the
Convention 20 years ago. Therefore, the bulk of UNHCR's activities in China have
focused on the mainland and less to do with Hong Kong.

Q6 (Health Equity Initiatives): (1) HEI is an implementing partner of UNHCR and is
working in the field of health and community service. Refugees are allowed to go for
testing of infectious diseases but must pay the medical fees if not registered. Since many
refugees do not have income, they cannot access the testing, particularly for diseases
such as tuberculosis. (2) Another example of how UNHCR failing to register has affected
the health of refugees is the case of a pregnant woman who was diagnosed with a
tumor. She could access treatment for this if UNHCR was to get around to registering
her. (3) Finally, there has been a sharp increase in the number of unregistered asylum
seekers and refugees being arrested and detained. The failure to register runs the risk
of refoulement for these persons. Before, there was a policy to register people who had
been arrested but this practice does not exist any more.

Q7 (Kachin): It seems in Malaysia, there are variations in numbers of people UNHCR
registers. For example, among the Burmese refugee population in Malaysia, 30,000 Chin
refugees are registered. This is in contrast to other ethnic minorities were the total
number of registrations totals to 1,000. To elaborate, there are 3,000 Kachin refugees in
Malaysia but only 200 are registered. What is UNHCR policy on registering more
people?
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A: The bottom line is that UNHCR Malaysia is registering.

Q8 (IDC): (1) In relation to asylum seekers and refugees in detention, what is UNHCR’s
role in monitoring and reporting? (2) How can UNHCR help in facilitating NGOs gaining
access to people in detention?

A: UNHCR does not have access themselves to asylum seekers and refugees in detention
in certain countries. UNHCR is open to working with Amnesty International and others
to help gain access to people in detention.

Q9 (Amnesty International Australia): (1) What is UNHCR’s opinion on the possibility of
new resettlement countries i.e. Japan? (2) What role does UNHCR see itself playing in a
regional network? (3) What role can UNHCR play in linking different regional groups?

A: There is on-going discussion between UNHCR and the Japanese government on the
issue of being a new resettlement country. It is possible that Japan is going to start a
resettlement program in the near future.

Q10 (Council of Churches Australia): (1) In UNHCR’s stakeholder meeting on refugee
protection in relation to mixed migration follows, What role could a network like ours
play in such meeting? (2) Additionally, in relation to urban refugees, NGOs have to
collaborate to provide services to these persons, what role would this network play in
helping urban refugees, particularly in light of the UNHCR’s urban refugees document?

A: The meeting is to address the 10-point plan to get states to deal with mixed migration
movements. It was cover how to identify refugees in these mixed migration movements.
As for urban refugees, how the network could be useful is by forming dialogue at the
regional level, getting feedback from NGOs assisting urban refugees. With information
could be presented and relayed to UNHCR so as to be taken into account.

Q11 (Coalition for Refugee Rights): The representative and a Thai monk from Chang Mai
have come on behalf of the Coalition. In support of refugee rights, aside from the
warehousing of refugees, the Coalition believes a change in policy is required in order
for refugees to be self-reliant. As the economic crisis of late has forced refugees into
being self-reliant this was in fact the catalyst for forming the Coalition.

A: UNHCR acknowledges the Coalition and comments that refugees have displayed a
creative way to deal with issues with the limited systems and support available. This
demonstrates how groups can work together to tackle a collective problem.

Q12 (Gonggam): (1) In our field of providing legal assistance to asylum seekers, people
can generally be divided into two groups: asylum seekers with NGOs and lawyers and
asylum seekers without. As a rule in South Korea, no registration is denied when an
asylum seeker has a representative. In general, rejecting registration is ethically and
morally wrong and an explanation by UNHCR Malaysia is required as to its deficiencies
in registering. (2) Accordingly, UNHCR is and should be the best in disseminating vital
information relating to RSD. However, on its website Refworld there is not enough
country of origin information for certain countries. What amount of COI is the standard
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for countries listed on Refworld? (3) Is UNHCR aware that certain decision made by
them are overturning court decisions in relation to RSD?

A: It is admitted that COI is missing for certain countries on Refworld UNHCR welcomes
any suggestions from NGOs would interface with Refworldon how the database can be
improved.

Comment: UNHCR in Malaysia has registered over 14,000 in the past year and has
provided assistance to 14,000 as well. This is in relation to the tripling of asylum
seekers in Malaysia.

Additional comment: The Australian Immigration authority has made available a small
fund that can be granted to UNHCR or NGOs assisting in registration activities.

Q13 (Dr Barbara Herrell-Bond): In light of Malaysia’s increasing asylum-seeking
population, has UNHCR ever consider prima facie recognition for Burmese asylum-
seekers under UNHCR mandate?

A: Prima facie recognition is used in situations of mass influx. The Malaysia government
would never allow UNHCR to exercise its mandate in this regard.

Comment: In regards to the registration of asylum-seekers and refugees in Malaysia,
there have been instances where some have been arrested. This also extends to children
as some have been beaten and robbed. How can UNHCR provide protection to these
vulnerable groups?

Q14: There now seems to be a regional focus. How will a network like this help at the
regional level and interact with UNHCR on the regional level?

A: There now exists a UNHCR regional protection hub. This is a result of the
decentralization of UNHCR from Geneva. The restructuring is in order for UNHCR offices
to be in the field more as where it belongs. At the moment, there are limited resources
for the UNHCR regional protection hub. Currently, 3 international officers staff this hub.

Q15: (1) In regards to the registration of asylum-seekers and refugees in Malaysia, there
have been instances where some have been arrested. This has event happened to
people who have be able to obtain UNHCR papers. How can UNHCR provide physical
protection to asylum seekers in Malaysia? (2) Women and children have experienced
being beaten and robbed in the past. How can UNHCR provide protection to these
vulnerable groups?

A: UNHCR Malaysia is doing everything it can to increase registrations. UNHCR
recognizes that what it is doing now is not sufficient and that there are gaps that need to
be filled to provide protection to asylum seekers, especially vulnerable groups. UNHCR
will be in close cooperation with NGOs working with refugees and asylum seekers in
Malaysia to help alleviate this serious problem.

53




SUGGESTIONS FOR REGIONAL ACTION

1 Future meetings to continue dialogue with UNHCR

i Regional consultations like the current one with consistent UNHCR participation
are useful in spreading information among NGOs and relaying this information to
UNHCR so a continuation of such is advised;

1 UNHCR is open to NGOs getting in contact with them to help in gaining access to
asylum seekers and refugees in detention;
1 UNHCR is open to suggestions from NGOs on how to improve Refworld;

TOPICS FOR FURTHER DISCUSSION

1 The global economic downturn will affect existing and future UNHCR and NGO
funding streams;

1 Non-signatories and non-ratifiers of the UN Refugee Convention undermine the
legal status and treatment of refugees, migrants and asylum seekers in the
region.

1 Lack of regional legal framework demonstrates states’ reservations in
addressing the refugee situation in the region.

1 It is welcomed that the Japanese government is considering the possibility of a
resettlement in the country.

1 Issues to do with registrations of refugees and asylum seekers in Malaysia and
how that affects health, children, women and detention;

1 UNHCR is not addressing the Convention in relation to Hong Kong as it is
preoccupied with issues present with the People’s Republic of China.

1 The possibility of prima facie recognition of Burmese refugees in Malaysia under
UNHCR’s mandate.
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PLENARY 6: Moving Forward Together: Friday 21

November

Chair: Yap Swee Seng, Asian Forum for Human Rights and Development

Rapporteur: Martin Jones

GENERAL FEEDBACK FOR APCRR

Alice Nah opened the floor for comments from participants, asking them for feedback
on how they thought the consultation went.

Participants expressed:

1
1
1

= =4 = =4 =4 -4

= =4

= =

A desire to interact to a greater extent with UNHCR at the consultation

Thanks for providing a forum for sub-regional discussion

Frustration at the willingness of the world to allow the free flow of goods but not
people - encouraged by the policies of particular countries (notably the USA).
We must not allow ourselves to buy into the framework of regulating migration
A desire to hear more about the right to health (which is fundamental for all
other rights)

A thankfulness that we all agree on a rights-based approach

A recognition that we are strong - as indicated by the numbers at this conference
A question about the continuing relevance of the 1951 Convention

A desire to continue our action - and a reflection that a similar attempt (for a
global conference) begun in Canada in 2006 has failed

A note that in the past four years a participant had not been able to attend an
event on refugee rights

Hope that the APCRR will improve our organization and its work

We were told by UNHCR that the provision of legal aid to asylum seekers is a
conflict of interest, but now we hear differently (implementing partner, BKRC)
We need to make this a network - not just of those who know Alice - as
leadership cannot rely on one person, but rather the momentum must come
from all the people and the issues

We need to put together our work on themes and sub-regions into a group effort
We sometimes feel that we are the only ones working on the planet on refugee
issues; it is nice to be at a gathering that reminds us that we are not alone

[ would like to learn more about the situation in other countries

More representation of our stakeholders (refugees) would be benefit our
consultation

Congratulations on the organisation (to Alice)

REPORTS FROM THE GEOGRAPHICAL SESSIONS
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South Asia:

1 Our network is the South Asia Refugee Rights Monitoring Group. Lakshan and
Priyanca will be the representatives.
q Proposed Action Plan:

0 Expand the network in South Asia, make contact with our colleagues there,
share information with them

0 Try to change local jurisdiction policies and lobby for national legislation

0 Survey the local scene, who is working with who

South East Asia:
1 Representatives from this working group will be Rufino, Victor and Josephine
q Proposed Action Plan:
0 Raise the level of awareness of refugee issues in the region by exploring the
upcoming ASEAN events (and putting forward refugee rights to the High
Level Panel on 13 December and with leaders on 15 December). We will hold
a workshop on 12 to 14 December at the Asian People’s Forum in Bangkok.

East Asia:

i Representatives for the Group until the 2nd APCRR will be Ms. Megumi Ban of
JAR, Mr. Johime Lee of the Hong Kong Refugee Advice Centre, and Mr. Ho Taeg
Lee of the Refuge Pnan.

1 The Korean Public Interest Lawyers’ Group, Gong-gam, will serve as the
Facilitator of the EA Working Group until the 2nd APCRR conference or until such
time as may be agreed by the Members.

1 Proposed Action Plan:

0 Share country information - via a survey - to get more organized information

0 Gatherin 2010 between Japan and Korean NGOs (the 314 regional
conference)

0 Gather in 2009 an East Asian meeting - partially secured funding (subject
matter undecided)

0 Focus on information sharing on procedures, laws, treatments, comparative
research on 3 countries / territories.

0 Rep:]JAR, Refugee PNAN, HKRAC, Gonggam facilitator and Megumi on
steering committee and Lee from PNAN.

0 Gonggam can put time / effort into regional network until Anna starts in
March

All are in support of respective plans and each others’ plans.

REPORTS FROM THE THEMATIC SESSIONS

Immigration Detention:
1 Grant Mitchell shared the discussions of the ID Working Group:
0 Itisimportant to map shared priorities in the region

0 Two areas relevant in all countries:
AChildren
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ALack of release options
0 Action Plan proposed:

AShare information locally and regionally via a network for the region,
including best practice, issues, etc.

ADraft a statement that is succinct and represents what is occurring in the
region and can be used for public education and advocacy with UNHCR,
ASEAN etc. This statement will be the day following this conference and
will be emailed to network for agreement / review

Legal Aid:
1 Martin Jones shared the main points discussed
9 Action plan proposed:
0 Sharing of jurisprudence
0 Sharing of training materials; coordination of training opportunities;
volunteering to be resource people for training; linked to the identification of
the key legal issues that require training assistance
0 Sharing of information on local legislative frameworks
0 Coordination of fundraising initiatives
0 Sharing details of COI experts; and models of expert evidence briefs

Right to Health:
9 Deborah Zion shared the main points discussed:
1 Action Plan proposed:
0 Mapping exercise round what existing NGOs are doing on right to health and
their needs
0 Webpage to share information on best practices and materials
0 To advocate for health to be on the agenda here and elsewhere

Women and Girls at Risk:
1 Linda Bartolomei shared the discussions of the WAGAR Working Group
1 Priority areas are:
0 Access to safe livelihoods
0 Recognize Women's League of Burma work and supporting their works and
goals
0 Those involved in advocacy mechanisms Beijing +15 and ASEAN will commit
to having a workshop
0 Will use UNHCR Consultations as venue for side meeting on women at risk
and there will be an Asian Pacific report at that meeting
1 Two representatives for the network Steering Committee: Tenaganika + UNSW
Centre for Refugee Research (Linda Bartolomei)

INTERNATIONAL ADVOCACY

9 James Thomson shared the main points discussed:
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0 We recognise the importance of intervening on Excom conclusions
and consultations, making the most of opportunities to conduct advocacy at the
international level, particularly at:

AExcom Standing Committee
A Annual Consultations
A Asia Pacific Consultation on Urban Refugees (April 2009)

0 The value of the advocacy group will be facilitating the work of groups
already doing advocacy, that is, help them get funding, give them advice on
forthcoming opportunities, etc.

o] We may wish to have a review process for the pursuit of advocacy
conducted on behalf of the network
0 The advocacy group will be cross-cutting, facilitating the efforts of

regional and thematic groups, as well as giving advice to member organizations

SECRETARIAT AND ROLES

Forum Asia’s input into the network
1 Yap shared that Forum Asia was willing to be the Secretariat. It has:

0 one yr of funding for a resource person to be based at Forum Asia Secretariat
starting in March 2009. This is a full-time position through an AusAid
proposal. The candidate is Anna Samson.

0 Anna will not do everything - the WG will do the work, she will play a
coordinating role for the WGs and the network

0 Anna expressed her excitement at helping organizations along with the
process. She stated that she would be beholden to what the network decides
she should do, and be accountable to the network.

OTHER DECISIONS

Name:
1 The name of the network will be the Asia Pacific Refugee Rights Network.
9 Alternatives considered but rejected were:

0 Asia Pacific Network on Refugee Rights

0 Asia Pacific Alliance on Refugee Rights

0 Asia Pacific Refugee Rights Watch

Vision and Objectives:

1 The vision of a Network will be along the lines of advancing refugee rights locally,
nationally, regionally and internationally.

1 The precise wording of the vision, mission and objectives of the network should be
fleshed out by the Steering Committee.

The next APCRR:

1 Consensus was expressed for the next APCRR to be held in 2009 in Bangkok because
it is cheap and FA is there.

1 Participants expressed that it would be good to travel between subregions.
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1 Affordability was expressed as an issue.

1 Participants suggested:
0 Organising training at same time - to build capacity at same time
0 Hold it close to camps/ refugee areas

Steering Committee:

1 The Steering Committee will comprise the elected representatives of the Working
Groups.

1 The Steering Committee’s length of service should be limited, with a review

mechanism.

There should have refugees on the SC.

A suggestion was made that the Steering Committee be able to select new members

to join it.

E =

FINAL COMMENTS

Offers of assistance:

1 The Centre for Refugee Research offered to be training and research resource for the
network. Possibility of offering courses in the region offered.

1 COHRE offered to provide technical support.

1 Monash University has thought about refugee law summer course in KL.

Alice Nah thanked everyone for their participation and indulgence. This is a new
initiative - we need to give feedback, excuse mistakes, and work together.
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